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Coxst. U. 8. AMEND. ART. 5 — NoOT HESTHICTIVE,

Urox STATE GOVERNMENT—TaXiNe PoweRr oy
ETaTE—EMINENT DoMars—LawMsMaRiNG PowER—
Wiaene VESTED—ACT PassED IN ARSENCE OF
CoxsTiTuTiOoNAL LvitaTion — Powen or Coumt
=Anrse oF Taxiwe Powsr — CORRECTION BY
CornT=-Tax ror Muxiciral Purposgs—Prop-
erTy Brarpor—TeErurroutat Lisita or Mosicr-
PALITY—LEGIBLATIVE DiscreTion—Ivnieisn He-
visioN—Erane Decisis—Woex Doctrise Does
ROT APPLY. -

L Article 5 of amendmente-to the constitn-
tinn of the United States iz a restriction upon
the legislative functions of the federal govern-
ment, not of 4 siate government.

2 Heetion 22, art. 1, of the constitution of
[tah, is not o limitation on the taxing power
of the state, but is a limitation on the exercise
of the power of eminent domain.

4. The whole lawmaking power of a state,
vxcept such ns is reserved by the state or fed-
eral eonstitution, having been committed to
the legislature, in the absence of any constitu-
tivnal restroint, express or implied, the legis-
lature may act upon any subject within the
sphere of the government: and If, In the ab-
wrnee of any constitutionnl restriction, it makes
a law, there is oo authority in the government
which cun declare it veid, and no court has
power to arrest its execution,

4. Although, In the passage of laws, there
way have been an abuse of the taxing power,
unless sowme constitutional provision s violat-
ed, courts have no suthority to prevent their
eXretion.

5 Under section 5, art. 13, Const., the legis-
lature is prohibited from jwmposing a tax upon
property within any ecity for municipal par-
pises, but i piven the right to delegate that
F‘lwer to the municipality; under section 10,

d., property subject to taxation is limited to
real or personnl property within the limits of
the authority levying the tax; and, the extent
of the territorial limits of A muonicipality be-
inz a matter of lepislative discretion, the exer-
cise of such discretion s not a sabject of judi-
vial revision.

i, The ruale of stare decisis 1s not always in-
flexihle, anid when there has been but a single
decizion, which is clearly erroneous, or where
the questionable matter wins not necessnrily
involved in the ease, or where the points involv.
] wers deciiled contrary to well-establizhed Je-
fal principles. or where it appeara that facts
amd conditions were materinlly difercot, or
where it g8 manifest that the law has been er-
roneonzly  decided, the doetrine onght not to
ke applied.

Kaysville City v. Ellison, 35 Puc. 350, 18
tak, —, overroled.

{S¥llabus by the Court.)
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Appeal from distriet court, Tooele county;
A. N, Cherry, Judge.,

Action by H. Parley Kimball against the
city of Grantaville City, a municipal corpora-
tlon and S, W. Housa, treasurer and collector.
Judgment for plaintiff, Defendants appeal.
Iteversed.

Itawlins, Thurman, Hurd & Wedgewood, for
appellants. James A, Willlama, for respond-
ont,

BARTCH, C. J. This actlon was brought to
restrain the collection of a city tax levied upon
the property of the respondent for the year
1507 by the local aunthorities of Graotsville
Clty. It appears that Grantsville Clty is a
municipal corporation of the third class, incor-
porated by act of the territorial legislaiture
(zection 1511, Comp. Laws Utah 185%5), and
fts name and boundaries were “perpetnated”
under section 311, Rev. St. 1808, The city's
charter provides for a clty government with
power, among other things, to lovy and col-
lect taxes for cily purposes, on all laxable
property within Ita corporate limits, Comp.
Laws Tltah 18588, § 1512 ¢t seq. The area of
the city {8 about 414 miles square, and has a
population, as appears from the findings of
fact, of about 1,000, The lamds on which
the (ax in controversy was levied, are situate
nbont 1% miles frem the platted and built-up
portion of the clty, amd are used for agrieul-
tural purposes. At the trial a portion of these
lands were held to be within the range of
munieipal benefits, subject to city taxation,
whilee the remaining portlon was held to be
without the rmnge of such benefits, and there-
fore not subject to such tnxation, although
all these lands Me within the territorial llm-
ita of the city. The question of paramount
Importance presented on thls appeal is whether
the several statutory provislons relaling te
Grantsville City, and requiring the pagment
of city taxes upon all property within the cor-
porate limlts of the city, are violatlve of any
provision of the state or federal constitutions,
gince such provislons of statute authorize the
toxatlon, for city purposes, of lands lying out-
slde the platted and Improved portlon of the
city, and used only for the business of agrl-
culture; In other words, 18 such tnxation a
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lawful exerclise of the legislative [uoctlons of
the state? To burden such lands or property
with eity taxes 18 not inhibited by the pro-
vislon of article b of amepdments to the con-
stitution of the United States, that private
property shall not be taken “for public use
without just compensation,” because that ar-
ticle 1s n restriction upon the legislative fune-
tions of the federnl government, and has no
application to such functions of 4 state gov-
ernment.  Kelly v. Plttsburgh, 104 T, 8, 75,
The appellants Inslat, and the respondent con-
cegdes, that the exercise of such leglslative
power by the state is not in vlolation of see-
tlon 1, art. 14, Const. U, 8., whereln it Is pro-
vided that no state shall deprive any person
of his property “without due process of law.'
We need, therefore, give these provisions of
the constitution of the United States no fur-
ther consideratlon in tlme dispositlon of this
case. It 8 Inglsted, however, that a portion
of the lands are situnte beyond the range of
munlelpal benefits, and that, as to soch lands,
a tnx for city lmprovements and expenses g
inhibited by scction 22, art. 1, of the con-
stlitution of this state, which provides, “Prl-
vate property shall not be taken or damaged
for publle use without just compensation.”
The question fs, docs this provislon of the
constitution relate only to the right of eminent
domain, or does It also Hmit the power of
taxation? Private property may be taken con-
gtitutlonally for publie use, both by the right
of eminent domain and by taxation, The
right of eminent domaln and the right of
tnxation are both founded in necessity. They
are rights reserved by the people, . In their
collectlve capaclty, over the property of indi-
vidunals, and therefore are powers inherent in
the soverelgnty itself. The power of the state
over the property of its subjects extends, not
only to taxation and eminent domatn, but
also to public morals, public healih, pollce,
amnd probably other public interests, and may
be exerclsed hy resuming a portion of such
property whenever publie exigencies demand
it. All such governmental®*rights have their
foundation in the sockal syatem, and are nec-
ecasary for the poblic weal. Hence the gov-
ernment has power to compel the relinguish-
ment of Individoal interests when It beeomes
necessary for the beneflt of all, While It Is
true that eminent domain and taxation rest
substantially on the same foundation, and
that by elther right private property may be
taken for publle use, there are, nevertheless,
importunt distinetions between the two rights.
The power of eminent domain operntes on
real property principally, and seldom, If
ever, even In time of war, are the exigencles
of government such as to require the taking
of money by virtue of this power, and never
In time of peace. This, however, seems to
result from the title to the landed property
being In the body politic, as distingulshed
from the derlvatlve tlile of the suldect to his
property.  The doctrine that the nation of the
prople in their organized capacity owno the
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soll had its origin In antiguity. This pre-
vialled under the feudal system, which seems
to bhave orlginnted from the milltary policy of
the Celtle natlons, who, at the declension of
the HRoman empire, migrated Into all the
European reglons, and, to secure thelr new
acquisitions, obtained by right of conguest,
continued In their respective colonfes. The
Iands were allotted by the conquerlng general
to the superior military officers, and by them
again parceled dut to the inferlor officers and
most deserviog soldlers as a reward for serv-
lees, conditloned, however, that the pos-
sessor would falthfully perform certaln stipu-
lated service to his lord. *Allotments thus ac-
quired mutuoally engaged such as accepted
them to defend them, and, as they all sprang
from the same right of conquest, no part conld
subsist independent of the whole, whereforeall
glvers ns well ag recelvers were mutually
bound to defend each other's possessions. But,
as that could not effectually be done In a
tumultuous, lrregular way, government, and,
to that purpose, spbordinatlon, was neces-
sary.” 2 BL Comm, 45. The fundamental
maxim of feudal tepure was that the titles
to landed property were orlginally granted by
the soverclgn, and were therefore held, elther
directly or Indirectly, of the crown, The do-
minlon or wltimate property of the feud re-
mained in the king or grantor, and the title
of the grantee or vassal was subject to such
dominlon, In the process of time the feudal
gystem came to be regarded more in the lHght
of a civll establishment than In that of a
milltary plan, and the title of the grantee
became more certain; but still the rights of
the crown in the landed property, for the
purposes of government, remained supreme.
S0, In the United States, the land almost, if
not quite, exclusively was originally granted
by the king, tha proprietaries whom he en-
feoffed, the states which succeeded to the pro-
prietary rights, or the federal government.
It Is because of such ownership that one gov-
ernment may, under eiccumstances requiring
it, exclude the subjects of another, (o pre-
vent Injustice to its own subjects, and pro-
tect the natlon from “peaceful Invasion,
which, under the gulse of emigration, would
subvert Its religlon, institutions, and laws'
1 Hare, Const. Law, 834, From the same
gource comes the right of eminent domain, and
it enables the siate to resume such portions
af the lJanded property ns may be peeded for
publie use, In Improvements and salutary
measures, Wwhich concern the people as a
whole. This power operates upon property to
appropriate It specifically to some end which
cannot be attained in any other way, and de-
vests the individual wholly of his title, and
revests It in the soverelgnty; thus preventing
the individual ewner from thereafter making
any use of it whatever, ‘The properiy so
taken may be, and generally Is, by the state
turned inte an entirely different use from that
in which It was cmployed by the former
pwner; or it may be damaged, or destroved
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altogether, as the exigencles of the publie
may require. And, when property is taken

or destroyed by virtue of this right, there ls
no thought of just contribution, by the own-
ef, of his share of the publie burden, for
such is not the case, since the value of the
property taken Is so much beyond his share.
Nor iz It material whether any other owner
is likewize or at all deprived of his property.
Under the power of sminent domain the own-
er may be compelled to surrender hls resl-
dence, or farm, or the very property which long
enjoyment and vse have most endeared, with-
ont any other compeneation than the falr mar-
ket value thereof; and saoch compensation, aml
only such, he is entltled to by virtue of the pro-
vislon of the constitutlon here under considera-
tion. That provislon relates to the right of
emioent domain, and prevents the damaging or
taking of any private property by the sov-
erelpnty without just compensation. There-
fore, when the state exerclses the right, it
becomes a debtor for the property so taken or
damaged. The taking of private property un-
der the right of emlpent domaln may also be
likened to a sale by the owner, differing
therefrom only In that the- transfer of the
title may be compelled by the government,
and the price determined by proper officors or
a jury. Buch are some of the Incldents con-
nected with the exercise of the right of eml-
ment domain. 1 Hare, Const, Law, 331-333;
Mobile Co. v. Kimball, 102 T. 8. 601.
Now, of the right of taxation. It operates
upon all persons, and upon all pelvate prop-
erty, for the benefit of all. It exacts money
or services according to some rule of appor-
tionment, as contributlon from Individuals,
I[or improvements, and for the support of the
government, without any thought of compen-
sation, except that the objects of publle util-
ity promoted thereby are supposed to return
to the Individual benefits equal in value to the
amount of his tax or contribution to the pub-
e burden. Taxation, however, does not de-
vest the owner of his title to property exeept
in cage of failure to pay the tax. XNor does
it prevent the owner from enfoying It or
making any use of It. Nor does It Injure or
destray it. This power simply fmposea a
burden, which s supposed to fall equally up-
on all, for the maintenance of the govern-
ment, and Improvements that are anpposed
to enhanece the interests of all, The obliza-
tion of such burden iz discharged by the pay-
ment of money, or, In some Instanees, hy
service; as, for lostance, In the building of
roads, bridges, and the like. Taxatlon, there-
fore, will always provide the government
wlih money, but not with any other property,
and without the power to compel contribu-
tions for public use In money no government
could exist. Polter's Dwar. St 403405,
From the foregolng ohservations, It seems
clear that there are material distinctions be-
iween the right of eminent domain and the
right of taxation, although Loth orlzinated In
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the same foundatlon., The former, as we
have seen, devests title of owner, and pre-
vents further use or enjoyment of the proper-
ty by him; the latter does not affect title of,
nor use, nor cojoyment by the owoer. The
former makes dlrect, actual compensation for
the property taken or damaged; the latter,
theoretical or indirect compensation for the
tax,—such as Is supposed will be recelved by
the tnxpayer on account of bepefits. So the
former operates upen the property of an In-
dividual without reference to that of others,
net to enforce a ratable and eguitable portion
of a contribution to the public burden, but o
obtain for public use g0 much beyond; the
lntter operates upon all private properiy,
whether It belongs to individuals or corpora-
tions, to compel a proportionate contribution
for the use of the government. The surren-
der of landed property may be compelled by
the right of eminent domain, but not by taxa-
tion, and money may always be obtained by
taxation, but not by eminent domain. Thuos,
from these cousiderations, and in view of the
Incldents peculiar to each of these powers of
the government, it is ditieult to perceive how
the provision of {he constitution that private
property shall not be taken or damaged for
public use without just compensation, can be
jnterpreted to be a lmimtion wpon the tax-
Ing power of the state. It I8 true that money
is private property, and that taxation takes
money for publie use, and thus may be said
to tuke private property for such use without
direct, actual compensation, or any compen-
gation except such as results from the publie
benefit, in which all are supposed to have an
Interest.  If, therefore, this should be so rig-
idly interpreted as to make It fall within that
constitutional inhibition, it would be a men-
ace to the very existence of the governiment,
becanse of its susceptibility to use as an In-
gtrument to arrest all governmental opern-
tons, for upon every occaslon of the levying
of & tnx upon the private property in the
sinte or In a distriet the owners thereof,
or any of them who felt themselves aggriev-
ed, might, on the ground, real or supposed,
that the tax was in exeess of the benefits,
and thercfore Its exactlon a taking of private
property without just compensajlon, prevent,
by procecdlngsg In court, the collectlon of the
tax until a declslon could be obtained. In-
terminable Utigation, endless delay in the col-
lection of taxes, and Interference with im-
provemenis and administration of the gov-
ermnment, would be the natural scquenee, No
such results were intended by the framers of
the constltution, nor shwould they be alled by
judieial construction. We are therefore of
the opinfon that the constitutional provision
prohiblting the damaging or taking of pri-
vate praperty for publlie nse without just eom-
pensation s not a limitation on the taxing
power of the state, hut 18 a lmitation on he
exercise of the power of eminent domaln, amd
Cthis we conceive to be ln accord with the

political pecessity, and rest substantlally on i welght of authority,
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In 1 Desty, Tax'n, p. 30, the anthor says:
“Private property may be taken for publie
use elther by the power of taxation or the
power of eminent domaln; but, while the
rlght to take private property for public use
under the power of eminent domain i8 con-
ditioned upon just compensation, the taxing
power ig not thus limited.” 8o, in Potter's
Iwar. Bt 404, it Is sald, *The restriction on
taking private property without compensa-
tion dees not apply to the power of faxation™
In Cooley, Const. Lim. 613, 1t 18 observed:
“When the constitution provides that private
property shall not be faken for public use
without just compensation made therefor, It
has reference to an appropriation thereof nn-
der the right of eminent domnin” In Mo-
bile Co. v. Klmball, 102 U, 5 691, Mr. Jus-
tice Field, delivering the opinlon of the court,
gald: “The expenses of the work were, of
course, to be ultlmately defrayed by taxatlon
upnn the property and people of the county.
But nelther 1s taxatlon for'a publle purpose,
however great, the taking of private property
Tor public uses, in the sense of the constit-
tlon. Taxatlon only exacts a contribntion
from Individuals of the state or of a particu-
lar district, for the support of the govern-
ment, or to mect some publle expenditure
authorized by it, for which they recelve com-
pensation in the protection which govern-
ment affords, or in the benefits of the special
expenditure, But, when private properiy s
taken for publie use, the owner receives full
compensation.”  Ho, in Gilman v, City of
Sheboygan, 2 Black, 510, Mr. Jnstlce Swaryne,
dellvering the opinfon, sald: *“The objection
that these acts take private property for pub-
lie purposes without compensation, and hence
are within the prohibition of the state consti-
tution upon that subject, I8 also without
foundation, ‘That clanse of the constitution
refers solely to the exercize by the state of
the right of eminent domain,”  In the leading
ease of People v. Clty of Brooklyn, 4 X, X.
410, Mr. Justice Ruggles expressed the opin-
fon that money could not be exacted by the
government by right of eminent domain, ex-
cepting, perhaps, for the direct use of the
state at large, and where the sinte nt large
was to make the compensation, aml then ob-
served: “The exigencies of a state govern-
ment can seldom require the taking of money
by virtue of this power, even In time of war,
and never in time of peace, The frumers of
the constlintlon conld pot have intended to
delegate to municipal corporations the right
of taking money under thls power, because
it Is entirely unnecessary. Money can al-
ways be had by taxation; lands eannot; and
therefore lands may be taken by right of emi-
pent domalp, but money may not™ And In
Stewart v. Beard, 80 Towa, §, Mr., Jostice
Miller, speaking for the court, said: *“While
the right to take private property for pubile
use i3 conditioned upon making compensa-
tlom, the taxing power 8 not thus Hmited.
Indeed, the very idea of taxation lmplles the
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power to collect levies of money from the
people without making any direct pecuniary
compenzation, The only revenue possessed
by the state is derived from taxation, and it
would be absurd to say that she should com-
pensate the citizens for taxes collected. 1t Is
well settled that this clause of the constiiu-
tlon requiring compensation to be made where
private property is taken for publle use Is not
a limitaton vpon the taxing power” DHIL
Mun. Corp, § 738; Cooley, Tax'n, 237; People
¥. Lawrence, 41 N, Y. 137; Sharpless v. May-
or, ete, 21 Pa. Bi 147; Nichols v. City of
Bridgeport, 22 Conn. 189; Town of Gullfora
¥. Cornell, 18 Barb, 615; McMasters v. Com.,
3 Watts, 202; Williams v, Clty of Detrolt, 2
Mich, &6id; Moale v. City of Baltimore, 5 Md.
314; Bchenley v. Cliy of Allegheny, 25 Pa.
8t 128; Com. v. Alger, T Cuszh. 53; Justices
of Clarke Co, Court v. Paris, W. & K. It
Turmpike Co., 11 B. Mon. 143; In re Exten-
sion of Ilancock 5t., 18 Pa. 8t 20; Booth v.
Town of Woodbury, 32 Conn, 118; Norrls .
City of Waco, 67 Tex. 635; Clty of Aurora v,
Waat, 0 Ind, 74.

Having determined that the constitutional
inhibition against the taking or damaging of
private property for public use withoot just
compensation has no application to the taxing
power of the state, we come now to {he in-
quiry whether, notwithstanding such deter-
minatlon, the tax in coutroversy s a lawful
exercise of the power of taxation; In other
worids, whether the statotes hercinbefore re-
ferred to, which fix the boundarics of Grants-
ville City 80 ns to Include large portions of ag-
rlenltural land, and provide for the taxation,
for municipal purposes, of all property within
the territorinl limits, nre such enaciments as
are within the legislative funetfons of the state
government. The powers of the state govern-
ment were, by the organie law, divided into
three distloct departments,—the legislative,
executive, and judicial,—and no person dar per-
gons whose duty it Js to oxercise the functions
of one department can exercize nny power be-
longing properly to either of the others, ex-
cept in cases expressly authorized by the con-
gtitution. The legislative power was vested
excinsively In the legislature, and it 18 within
Itg sphere to make the laws for the govern-
ment of the sinte. The power to execuote the
laws was referred to the executive depart-
ment, amnd the power to declare what are the
lnws to the judielary. The departments are
all upon the same plane; all are co-ordinate
branches of the same government: each ab-
solute within s sphere, except as limited or
eontrolled by the constitution of this state or
of the Unlted States. The apportionment of
dlstinet power to one department of Itself Im-
plles an Inhibition agalnst 1ts exerclse by ol
ther of the other departments.  The state hav-
ing thus committed s whole lawmnking pow-
er to the legl=lature, excepting sueh as is ex-
pressly or lmplicitly withheld by the state or
fedderal eonatitution. it has plenary power for
all purpeses of ¢lvil government. Therefore,
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in the absence of any constitutlonnl restralot,
express or Implled, the loglslature may act
upon any subject within the spliere of the
government. It may enact laws affecting the
state at large, nod all its people; and for the
purpose of creating loeal jurisdictions it may
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eatablish districls, provide for the Incorpora- |

thon of towns and citles, and enact laws for
the government of such districts and muniel-
palities. 8o, the legislature way, when inde-
penident of any prohibitlon, expresszly made or
necessarily implied, make special laws relat-
Ing to any munlcipallty, section, or district
within the state; amd, whenever an Inquiry

s directed questloning the constitutfonallty of |

a legisintive cnactment, it {3 for him who as-
sertd [ts invalidity to show that it I8 forbidden.
It iz wholly within the diseretion of the leg-
fslature to determine whether, coneerning any
gubject, soch conditions or such facts and cir-
cumstances exist as to warraot it to act, Tt
Iz the sole Judge as (o whether an exigency or
such cause exists as requires the enactment of
a law, and, in the absence of any constitmtlon-
al restriction, if It makes a law, there I8 no
anthority In the government which ecan de-
clare it void. Indepeodently of any repug-
nance between a legislative act, amd any con-

5

placing the positions of leglslators in the hands
of their constituents, aml afford a better rem-
@ly than any which the juldliclary can provide.
This is true as to legislation for revenue as
well as for any other puwrpose. The taxing
power of the state is lodged absolutely in the
legiziature, and, as the responsibillty of en-

i Acting laws devolves exclugively upon that
. branch of the government, whether the right

of taxation has been exercised justly or un-
Justly, wisely or nnwlsely, It 18 not for the
judiciary to Inguire. That s a matter be-
tween the people and their representatives,
S0, even though In some Instances there he
an abuse of the taxing power. Tnless such
Inws are in conflict with some constitutiopal
provigion, elther expressly or by Implication,
the eourts have no authority to prevent thelr
execintion., On this subject Mr. Chlef Justies

! Marshall, in MeCulloch v, Maryland, 4 Wheat.

stitutional Umitatlon or restriction, a court has |

no power to arrest 1t execntion, however un-
wise or unfost, in the opinion of the court, it
may he, or whatever motives may have led
to its ennctment,

istrative hoards io loeal jurisdicilons, and dis-
tribitte fo them such administrative functions
a4, In it jodgment, It may deem necessary
amd convenient for the publie welfare, amdl
may retain others of such functlons to he exer-

vleed by the central power; and soch arrange- |

ments it may change from time to time, as,
in its discretion, the publle welfare may re-
quire. In Bank v. Brown, 260 N. Y. 447, Mr,
Justicr Emott, speaking for the court, sald:
“The leglalatore of this state possess the whale
legisglntive power of the people, except so far
a8 they are lmited by the constitiwtion. In a
Jmlicial sense, and so far as courts are con-
corned with its application and construction,
theie authority I= abzolnte and unllmited, ex-
cept by the express restrictions of the funda-
mental law. The power to pass a gencral act
for the Incorporation of villages does not re-
sult fromm the directlons contalned In the con-
stitution that the ‘leglslature shall provide
for the organization of clties and Incorporated
villages," or that ‘corporations may be formed
under general laws, but from the general an-
thority of the legislative body.” Peaple v
DIiraper, 15 N. Y. 0682; Turner v. Althaus, 6
Neh, 54, There is, without deubt. plenty of
room, within the pale of the constitution, for
Weadrizsed leglslation and bad government, and
It is not strange that such Is the fact, because
all human Institutlons are Imperfect. Nane
are perfect. The provisions of the constito-
tion for frequent rencwals of the legislature,
however, tend to resiraln bad legislntion by

i ngaipst unwise legislatlon.'”

| pressive taxation.
8o, lkewise, it s within @
the power of the legislature to establish admin-

D10, 428, says:  “The power of taxing the ped-
ple and thelr property 18 ezsentlol to the very
existence of government, and may bhe legitl-
mately exercised on the objects to which it
Is applieable, to the utmost extent to which
the government may choose to earry It. The
only secority against the abuse of this power
s found In the structure of the government
Itgalf, TIn imposing a tax, the legizlature acts
npon ite constitoents. This is. In general, 2
sufficient security nealnst erromcous  and op-
The people of a =tate there-
fore give to thelr government n right of tax-
ing themselves and their property, aml, n= the
exigencies of government cannot be Hmited,
they preseribe no Hmits to the exerclse of this
right, resting confidently on the interest of the
legislator, and on the influrnce of the constit-
nents over thelr representative, to goard then
agningt its ahoee.”  Anmd, again, he speaks of
ft as untit for the jndicinl depariment to in-
quire “what degree of taxatlon Is the legitl-
meale use, and what degree may mmonnt to the
abuge of the power.” In Hank v. Hillings. 4
Pet. 5614, BGZ, the same eminent jurist ob-
gserves:  “The power of leglalatlon, and con-
seqquently of toxation, operates on all the per-
song and property belonging to the body pol-
itie. This Is an original principle, which has
Its fonnddatlon In society lself, It Is granted
by all for the beneflt of all. I resldes in the
government as part of itself, and oeed not he
reserved where property of any description,
or 1he rlght to use It in any manner, 18 zrant-
ed to individoals or corporate bodies. How-
ever absolute the right of an individual may
b, it s still In the natore of that right that
It must bear a portion of the poblie hardens;
and that portlon must be determined by the
legislnture. This vital power may he abunssd,
hut the Interest, wisdom, and justlee of the
representative body, and Ite relatlons with its
congtitnents, formish the only securlty agalnst
unjust and excesslve taxation. az well as=
Acrepting this
as sounrd doctrine, as we safely may, would
not the jodicial department itzell be goilty of

transeending s constltutional power were It
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to Inguire Into the expediency, wisdom. or jus-
tice of the legislation lo question ln this case?
Would oot this department lkewise transcend
its power If it would undertake to inquire ioto
the conditions and facts on which the legisla-
ture acted In creating the municipality of
Grantsville City, fixing the boundaries, and
providinog for the ralsing of revenue to main-
taln the munleipal government and defray ita
expenses, and then substitute our judgment
as to the sufficlency of such conditions and
facts to warrant the legislation, which has re-
aulte] In the Impositlon of the tax complained
of, for that of the legislature¥ Yet this s
substantially what we are asked to do. This,
in It=elf, would be an abuse, because it wouald
be a usurpation of power by one depariment
of the government which the people absolute-
Iy vested In aoother. We are aware of no 1lm-
ltatlon or restrictlon, and nope has been point-
vd ont by counsel, which authorizes us to set
aside the legislation In question. But, not-
withstandlng the valldity of the statutes under
which the tax in dispute was levied, It appears
to be maintalned that the municipallty had
no right to tax a certain portion of respond-
ent’s land, becanse 1t s used only for agricul-
tural purposcg, is situnte without the improved
and platted portion of the city, and beyond the
range of municipal benefits, although within
the territorlal limits of the municipality. The
position here assumed and contended for ap-
pears to be that the theory of repayment to
the ownerof the property taxed o benefits and
improvements inm which he is supposed to have
an intercst applies only as to property situst-
ed within the corporate llmits, which = actu-
ally, not In theory, benefited becnuse of Lthe
Incal government, But who, it may be asked,
s to determine the range of municipal bene-
fits? Who is to establish tihe line beyond
which no benefits acerue to the owner of prop-
erty becanse of the publie Improvements and
maintenanee of the municipal government?
To determine where the exact lecatlon of such
a line ls—where municipal bencfite copso,—
is o question of fact wpon which, without
doubt, persons woull differ widely. Some
wonld probably assert that municipal benefits
are confined to & clrele embracing the mprov-
el portions of the city, where the pollee pa-
trol, and the flremen ply thele avoceatlons;
others might Insist that it included the plat-
ted portion of the elty: and yet others might
maintaln, with much plausibllity, that agzri-
cultural lamds, for a considerable distance
from the improved portlon of the elty, recetve
benefits in enbanced valve and convenienee to
the owner becanse of the leeal government,
Agaln, the facts might be sufficlent to con-
vinee some minds, notwithstanding that the
owners of property In the busloess portion of
a eity are henetitsd most by the manicipal gov-
ernment, that thoze remote from such buslness
portions receive some benefit,—less, it s proba-
Wy troe, as the distance from the center of
the oty Inereases—amd Justify soch taxatlon
oi the gronnd that, while the benefits {o prop-
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erty remotely situated were less, the valuoation
onwhich the assessment would be made would
also be less, In proportion as the distance from
the center of the city increased. Sioce, there-
fore, the question of the range of municipal
beéenefits is one hased on facts, and as there is
room forawide diference of opinjon respecting
it, would not, even If the judicial department
could and were disposed to assume control of
the matter of establishing the boundaries of
munlicipalities, a jJudleial Inquiry into the facts,
after the usual method In courts, and a decl-
slon based upon (he statements of witnesses,
be likely to prove quite as unsatisfactory as
the conclusion of legislators reached from per-
soual kuowledge and Investigation, which they
are supposed to possess and make? Wonld
oot the action of the legislature be more con-
clugive, more certaln and reliable, more con-
gistent with reason and sound policy, than any
declgion of a court conld be? Take, for in-
stance, the case at bar, where the court below
declded that some of respondeot’s lnod was
within and some without the range of munici-
pal bencfite. Suppose thls court were to af-
firm the judgment, who can say that npext
year there would not be another sult to en-
join the collection of & similar tax on the sume
property on the ground of a change in the
range of munleipal benefits, and 8o on from
year to year? The results would he fruliful
sources of litigation, constant delay in the col-
lection of tnxes, and arrest of governmental
operations, To obiain these resolts, amd final-
I¥ establish and settle this doctrine In this
state, It would be necessary for us clther to
declare the statntes which ereatedd the muniel-
pality and fixed Its boundaries unceonstitotion-
al, althongh in conflict with no constitntional
limitation or resiriction, and thus destroy the
tax district tself, or assume the role of Jegls-
lators, and, umter the gulse of judiclal ded-
slon upon questions of fact absolutely within
the seope of the legislature, change the lnws
&0 a8 to conform to our notions of the range
of municipal benefits.  Were the doctrine here
contended for finally to prevail, it wounld place
the power of the judicial department abowve |
that of the leglslatlve in matters afecting not
only the vital interesis, but the very existence
of the government. If the doectrlpe obtains ns
to towns and clties, It obtains with equal foree
aa to other districts, for who ean say that
property situate within a remote part of o
county, without even o public road fo it is
actoally benefited by the county government,
It assumes that the judiclary, Ilnstead of the
leglslatare, 18 to be the final arbiter of tnxa-
tlom; that taxation Is to Do regulated by judi-
c¢lal, Imastead of legislative, discretion. Tt
makes actnal, Instead of prohable or supposed,
benefits the test, and clothes the judiclary
with power to iry the vallility of a tax by &
test nefther defined nor prescribed by the con-
atitution. It would obstruct the exercise of
powers by the legislature, which are [oherent
in that department, amd resteain that branch
of the government from action in cases o
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which the organle law has left it free to act,
and yet afford no securlty against abuse of the
taxing power.

Again, the constitution has lmposed opon
the leglslative department the dufy of exer-
cising the taxiog power o wisdom and Jus-
tlee, and =0 as to prevent abuses. To assume,
as thiz doctrine would indleate, that such duty
has been neglected, 18 & denial of that reason-
abie confidence which one co-ordinate branch
of the government should always entertain to-
wanls the others, That cceasionally abuses
ocrur in taxation, and that ocensionally agri-
cultural lands are included within the corpo-
rate limits of towns and citles, and taxed un-
justly for munlelpal purposes, can scarcely be
donbted, and it may be troe that the tax In
question hereln 1s an unjust burden on the
owner of the property, but, however thls may
b, as we have seen, the taxing power of the
state hns been referred exclusively to the leg-
islature, and therefore, as the laws uander
which the tax was Imposed are not in confllet
with any constitutional prohibition expressly
made or necessarily implied, we can grant no
rellef. In such case the legisiature alone ¢an
afford a remedy. The judiclal department
cannot arregate to lizelf power not within Its
provinee, Nor can It legitimately question
the polley or refuse to sanction the provisions
of any law not Inconsistent with the conati-
tution. With respect to Incorporated towns
and cittes, “wherever corporate boundaries
are establizhed, it 18 to be understood that
whatever property s Included within those
Iimits has been thus included by the legisla-
ture, because 1t Justly belongs there, ag being
within the elrenit which is benefited by the
Incal government, and which ought, conse-
quently, to contribute to s burdens.” Coo-
ley, Const, Lim. 620. “And an act for levy-
ing taxes and providing the means of en-
forcement I8, as we have seen, within the un-
questioned and unquestlonable power of the
legislature,” Cooley, Tax'n, 48,

In Kelly v. Plitsburgh, 104 1. 8. 78, where
the Umits of a city were eXtended g0 a8 to
include agricaltural land, Mr. Justice Miller,
Jellvering the oplnion of the court, said: It
1= not denled that the leglslature conld right-
fully enlarge the boundary of the clty of Pitts-
burgh so aa to include the land. If this pow-
er were denfed, we are unable to see how such
dental coulld be sustained. What portion of
a state ghall be within the Ilmits of o city,
and be governed by its authorities and Its
Inws, has always been conslilered to be a
proper subject of leglslation., How thickly or
how gparsely the territory within a city must
be settled I8 one of the matters within legis-
lative discretlon. Whether terrltory ghall be
governed for local purposes for a county, a
city, or o township organlzation, is one of the
mest usnal and ordinary subjects of state leg-
islation.” Amnd, again, he sald: “It moy be
true that he does not recelve the same amount
of hepefit from some or any of these taxes as
do citizens Uving In the heart of the clty., It
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probably Is true, from the evidence found in
thia recomrd, that his tax bears a very unjust
relation to the benefits received ns compared
with its amount. Buot who can adjust with
preclse accuracy the amount which each indl-
vidual In an organlzed civil community shall
contribute to sustain it, or can insure in thils
respect absolute equality of burdens, and falr-
ness In thelr distributlon among those who
must bear them? We cannot eay judicially
that Kelly received no benefit from the city
organization,”  Mr, Justlee Gibs=on, In Kirby
v. Bhaw, 190 Pa. 8t. 258, discussing the gues-
tton of taxatlon, ohaerved: “If eguallty were
practieable, in what branch of the govern-
ment would power to enforce It reside? Not
in the judiciary, unless it were competent to
set aside a law free from collision with the
constitution, because It seemed unjust. Tt
would interpose only by overstepping the lm-
its of its sphere, by arrogating to itself o
power beyomd fts provinee, by producing in-
testine discord, and by setting an example
which other organs of the government might
not he slow to follow, It is ite peculinr duty
to keep the first Unes of the constitution clear;
amd not to streteh Its power in order to cor-
rect legislative or executive abuses. Every
branch of the government, the judiclary in-
cluded, does Injustlee for which there s no
remedy, because everyvthing human ia impoer-
fect. The sum of the malter fs that the tax-
Ing power must be left to that part of the
government which 18 to exereise it." =o, in
Washburn v. City of Oshkosh, 60 Wis, 453,
10 XN, W. 304, Mr. Chief Justice Cole sald: “Tt
may be unwlse, even unjust, to Inelude with-
in the limits of a elty or village lands used for
agricultural purposes, and impose upon them
the additlonal burdens of such munlelpalities.
Buot where is the remedy? Certalnly not in
the courts. Confessedly, the Iegislature has
power, noder the constitution, to provilde for
the organization of cltles and Ineorporated
villages, which carries with It the power to
fix ihe territorial boundaries of such public
corporations, If the legislature gees fit to in-
clude agricoltural lands within ts bounda-
rles, what right have the courts to conirol or
review ihat leglislative diseretlfon? Can the
courts say to the legislatore It most not an-
nex this territory or that to the municipality;
that It hos not ample power to preseribe the
extent of the city or village Nmlte? It seems
to us o very plain proposition that such mat-
ters rest entirely within the discretion and un-
der the control of the leglslature.” Cooley,
Tax'n, 47, 140, 157; 2 Kent, Comm. 3048: 15
Am, & Eng. Enc. Law, 1013; Cooley, Const,
Lim. 623; DIl Mun. Corp. 8§ 185, 735, 7a7;
Linton v, City of Athens, 58 Ga. 68%: Turner
v. Althans, 6 Neh. 54: Kelly v. City of Pitts-
burgh, 55 Pa, 8t 170; Teople v. Lawrence,
41 N, Y. 137; Pence v, Qlty of Frankfort
Ky 41 8. W. 1011; People v. Cliy of Brook-
Ixn, 4 N. Y. 419; Hewltt's Appeal, 88 I'a, St
5 Burnett v, City of Bacramentn, 12 Cal,
84; Doard v. Scott (Ky.) 42 8 W. 104; Board
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v. Rarlek (Ky.) 43 85 W. 450; Cary v. City
of Pekin, 85 Il 154; Madry v. Cox, 73 Tex.
438, 11 5. W, 41; Gliboney v, City of Cape
Giranleau, 38 Mo. 141; City of 8t Louls v.
Allen, 13 Mo, 257; Hammett v, Philndelphina,
G5 Pa. 8t. 146; In re Washiogton Ave., 00
I'a. 8t 35Z; Porter v. Rallrond Ce., 76 11,
G01; Walston v, Nevio, 128 U, 8, 078, O Sup.
Ct 102; City of Logunsport v. Beybold, 50
Twd, 225,

While we think there can be ne doubt of
the wvalidity of the tax in this ¢nse upon prio-
ciple, soumd reason, and the autbority of ad-
Judged cases and text writers, still the consti-
tutionality of the statutes hereinbefore consid-
ered, and the power of the munleipality to tax
all the property within the corporate limits of
the chiy, will become yet more manifest by fur-
ther reference to the constitution., Section &,
art. 13, provides: *The legislature shall not -
pose taxes for the purpose of any county, cliy,
town or other municipal corporation, but may,
by law, vest in the corporate authorities there-
of, respectively, the power (o assess and col-
leet taxes for all purposes of such corporation.'”
This section expreasly prohibits the leglslature
(rom Impesing a tax for wunicipal purposes
on the property situate within any city, and
then authorizes that body to empower the wu-
pivipality to nssess and collect taxes for all
purposes of the corporation, Clearly, the legis-
Intion In question herein, which gives such au-
thorlty to the local governmoent, 18 ln accond
with this provision of the organic law., Amd
gectlon 10 of the same artlele provides: “All
corpomtions or persons In this state, or doing
business berein, shall e subject to taxation
for stnte, county, school, municipal or oth-
er purposcd, on the real and personal prop-
erty owned or used by them within the terri-
torial limits of the authority levyiog the tox."
Under thiz provisioo, all property, real and
personal, situate “within the territorial limits
of the authority levying the tax,'” is subject to
taxation for “municipal or other purposes.”
When, therefore, ag in the case at bar, a city
has been incorporated, and a local govern-
ment established, such government is an “au-
thorlty™ to levy a tax. There 8 no Hmitation
88 to the extent of the “territorial limits™ of
a municipality or taxing district, and therefore,
as we have notleed, the fixiog of the bounda-
rieg of a city or taxing district, aml amount
of aren it shall contain, is wholly 1 matter of
legislative discretion, and the exercise of such
Qiscretion 18 not a subject of Judiclal invesii-
gatlon or revision. We are ¢learly of the opin-
jfon that Grantsville City has the right to tax
all private property within its territorial lim-
s,

Counsel in behalf of the respondent involes
the doctrine of gtare decisis, and cites several
cases dechiled by the supreme eourt of the late
territory of Utah, and one decided Dby this
court since atatehood. We do not agree that
this I o case to which thnt docirine should
be applisl. Nor do we dispate the elficacy of
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the general maxim, “Stare decisis, ot non qui-
ela movere.” When a polut has once been
declded by an appellate court, the declsion
forms a precedent which should not ordinarily
be departed from, and never on any slight
grounds; but courts ocensionally find it neces-
sary to overrule declslons which have baien
made contrary to principle and the law of the
land, as established by statute, judicial deci-
glon, nnd the constitution. It must be admit-
ted that it should require strong and coniroll-
Ing considerations to lmduce o court to depart
from a formier decision to lay agoin the foun-
datlon of a law; and when there bhas been a
series of declsions settllng a question of law,
and a change would seriously affect buslness
Interests established apd acoguired under the
exlsting law, the rule of stare declsls becomes
Impregnable, amd the law will not be changed,
uoless by leglslative enaciment. Where, how-
ever, there has Deen but a single decision,
which s clearly erroneous, and impertant pri-
vate or public rights are concerned, or where
the guestionable matter was notl necessarily
involved In the case or eases, or where the
points lnvolved were decided contrary to the
well-established legal principles which ought
to have governed, and injustice or hardship
wonld result, or where it appears that the
facts which impelled the former decigions and
the conditons under which they were made
were materially different from those In the
ease uiler considermtion, or where it is mani-
fest that the law luis been erroneously decided,
and no material propecty rights or business
rules have becn established thereunder, the
doctring of stare decisis ought not to be ap-
plied, s0 as to prevent a reconslderation of
the former. Would it not be an open violation
of the rale to declare that a decizion, bowevoer
erronceons, however opposed to legislative en-
actiments or constitutlonal provision, is never-
theless conclusive evidenee of the law, and
that the courts make the Jaw as well as define
Its application? That doctrine I8 founded on
pubtic poltey, and s the only practleal one re-
specting the welght and conclusivencas of ju-
dicial decisions. It is not an arbitenry rule of
positive law, which forbids any thought of
questioning, umler any cirenmsaiances, what
has onee been declded, or any Jwdicial discre-
tlon in relation thereto, It expresses our rev-
erence for olvil authority, am! our demands
for obedience to such authority, and prescnts
the injunction that courts shall not, for light
reasans, abhandon the prinelples announesd wn-
der solemn judgment, by thelr prodecessors or
themselves, nor without due consideration of
public and private interests; but the role does
noet prevent the vse of Judicial discretlon, in
a proper ease, where the lnw has been miscon.-
ceivid or viclated; por docg it demand lat
what [s not Iaw shall become the law; rather
It Imiduces the court, If it has digresssd from,
fo return to, well-established principles. Chan-
cellor Kent, spenking on this subjeet, ob-
served: L0 judicial decisions were to be light-
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1y disreganded, we should disturb and unsettle
the great landinarks of property, When a rule
has been onee deliberately adopted and de-
elaped, it ought not to be disturbed, unless by
a court of appeal or review, amd never by the
samie conrt, except for very cogent reasons,
and upon a clesr manifestation of error; and,
if the practice were otherwise, it would be
leawving us in a gtale of perplexing uneertainiy
ng to the Jaw., = * * Buol I wish not to be
understeod to press too strongly the doctrine
of stare declsis, when I recollect that there are
more than one thousamd eases to be paolnted
amt In the Engligh and Amerlean books of re-
ports which have been overruled, doubted, or
limited in thelr applientlon, It §2 probable thot
the records of many of the courts In this
country are replete with hasty and erude de-
cizsions, and such cases ought to be examined
without fear, and revizsed without reluctanee,
rather than to have the eharacter of our law
impaired, and the beauty and harmony of the
system destroyed, by the perpetuily of error.
Even a gerivs of deelgions are not always con-
clnalve evidence of what s law; and the pe-
vision of a decision very often resolves Itsclf
Into a mere gquestion of expediency, depending
upon the consideration of the Importance of
certaluty in the rule, and the extent of prop-
erty to e affected by a change of 1L 1 Kent,
Comuy, 4706, 477, In Callender's Adw'r v. In-
surmnece Co., 23 Pa. 86 471, where a previons
declsion was attaclked oo the ground that it
was not supported by the cases on which It
wils hased, Mr. Justlee Lowry, dellvering the
opinion, and speaking of the duty of the court
to correct errors when pracileable, said: “Do
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serutiny., Upon examination of the facts anmd
conditions under which the cases clied by the
respondent, aml because of which he Invokes
that doctrine, wore decided, 1t will become ap-
parcnt that the rule cannot be logleally ap-
plieal to the cnse at bar, Reference to thoss
cases shows that four of them were dechiled
by the territorinl supreme court, before the
filoption of the constitution, and consequently
none of the constliutional questlons hereinbae-
fore consiidered were Involved; and the essen-
tlal facts thereln were materially different
from those herein, Tt 18 clear, therefore, that
they cannot be regarded ag controlling prece-
dents, The remaining one—the eage of Kays-
ville City v. Elllson, 18 Tiah, —, 55 Pae, 386G
—was ileclded sinee the adoptlon of the consti-
tution. Nelther eectlon 6 nor section 10, art.
13. Const,, was considered Dy the court, nor
does It appear from the briefs in that easze
that attention was called to those scctlons.
The court, however, did consider section 22,
nrt. 1, Tid., and held It to be a Mmitation upon
the taxing power, 28 well ag upon the right
of eminent domain, controry to the views
herelnbefore  expressed. In construing this

I geetion, the court followed the case of People

: v. Daniels, ¢ Tltah, 288, 22 Pae, 150, which
s one of the cases decided before statehood:
and In support of 18 position that the cons{l-

we violate the doctrine of stare declsis by now |

correcting the mistake, and going back to the |

well-cstablished doctrine which that ense has

disturbwxl? If we do, we commit a greater
error than the one we have felt boumd to eor-
rect; for that doetrine, though incapable of
Lieing expressed by any sharp and rigid definl-
tion, amd therefore lncapable of Decoming an

lnstitute of positlve law, is among the most |

Important principles of good government.
But, Iike all such priociples, in I3 eal It pre-
senta its medinl and s extreme aspects, and
Iz approximately defined by the negation of its
extremes.” 23 Am. & Eng. Enc. Law, pp. 346G,
37; Wells, Res. Ad). §§ 588, 013;
Minor, 4 Nev, 462; Pratt v. Brown, 3 Wis
6i3; Bane v. Wick, 0 Ohio 5t 13; McFarland
v. Pleo, 8 Cal. 620; Aud v, Magrader, 10 Cal.
NI Clty and County of San Franciseo v,
pring Val. Waterworks, 48 Cal. 403; Duff v
Fisher, 15 Cal. 370; Claff v, Day, 141 N, Y.
a%0, 36 N, E. 182; Bird v. Sellers, 122 Mo, 23,
26 8, W. 668; Inilroad Co. v. Shoup, 28 Kan,
1.

It will thus be seen from the foregoing con-
glilerations and anthorlties that the doctrine
of siare Jecisls Is not an inflexible rule, and
it there are occasions where it beeomes the
duty of the court to re-examine questions in-
volved, and agaln subject them to judicial

Linn v, |

titlonal provision, “Private property shall not
he taken or damaged for public oze withont
Just compensation,” applies to toxatlon, cited

i Bradshaw v, City of Omaha, 1 Neb, 16, sev-

eral Iown amd Kentueky enses, and Wells v,
City of Weston, 22 Mo, 384. The Nebraskn
case, it appears, was overruled In Turner v,
Althans, 6 Neb, 54, In the Missouri ease the
comrt simply held that the leglslature of that
state could not authorize a muonfeipal corpo-
ratlon to tax, for s own leeal purposes, Tands
Ixing bevond the corpornte lmits, The law
of Missonri respecting the subject of taxation
appears to be in harmony with the vlews here-
in expressd,  Glhoney v, Clty of Cape Girar-
deau, 58 Mo, 1410 In reference to the Town

L and Rentucky cases, it may be said that,

while some of the decislons were muule hy very
emilnent judges, it seems dificult to harmonize
them with the coneeded principlez which gov-
erm the Inw of taxatlon, They appear to bae
at varlance with nearly, if not quite, all the
other Amerlean courts.  Observes Judge Cool-
ey, In his work on Constitutionnl Llmltatlons,
on page G21 (Gth Ed): “The rule of appor-
tiemiment must be uniform throughout the tax-
Ing distrlet, applicable to all alike; bot the
legisinture have no power to arrange the tax-
fng dlstricts arbitearily, and without refeorpnee
to the great funvdnmental prineiple of toxation
that the burden must be borne by these upon
whom It Justly rests, The Keontueky and Towa
declsions hold that, In & enge where thoey have
manifestly and unmistakably done =0, the
conrts may Interfere, and restrain the imposi-
tion of munleipal burdens on property which
docs not properly belong withio the municipal
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taxing district at all, Tt must be manlfest,
bowever, that the effect of the declslons in
the states last referred to i to establish judl-
clally two or more districts withln a munlel-
pality where the legizlature has estaliished
one only; and, as this s plalnly a leglslative
functlon, it would seem that the legislature
must be at least as compelent to establish
themn directly as any court can be to do the
same thing Indirectly.” See, also, Cooley,
Tax'n, 135, 1589; Turner v. Althaus, supra;
Glboney v. Clty of Cape Glrardeau, sapra.
Slonee the adoption of the new constltutlon by
the etate of INentucky, with provisions, re-
specting the subject of taxatlon, very llke
those lon our own constitution oo the same
subject (Const. Ky. §§ 171, 174), the supreme
court of that state, Io considering the precise
question, respecting the taxation by a munlel-
pality of agricoltural land situale within s
territorial limits, which had on numerous pre-
vious oceaslons been before that court, hns de-
clared the tax valld. and refused to follow the
earller declslops. In Roard v. Rarlek (IKy.)
43 8. W. 450, the conrt sald: *It is our apin-
lon, when taxes are imposed by municipalities,
they shall be levied and collected on all prop-
erty eltuated within the territorial llmits of
such municipalities, except it be exempted
from taxatlon Io virtue of the provislons of
the constitutlon. When taxes are mposed by
proper authority In the rtate, county, or any
subdivision thereof, or taxing district, they
shall be levied apd collected on all property
gituated within the territorial limits of the
authority levying them, except it be exempted
by the constitution. Tence v. City of Frank-
fort (K¥.) 41 8. W, 1011; Board v. Scott (IXy.)
42 & W. 104. Thus it will be observed that
the supreme court of Kentucky s now In Hoe
with the almost uniform current of authority
on the guestlon of taxatlon. 1t will alse be
noticed vpon examinntion that the principles
announced In Kaysville Clty v. Ellison have
no such support of authorlty as ought to pre-
vent ng from agnln considering  the vexed
queetions. and, upon finding we bhave digresa-
ed, from returning to the true and well-beaten
path. Especlally 1s this so since that declslon
& of recent date, and no businesa rule or rule
of property has grown up under it, and oo
property rights will be disturbed therehy. The
correctoess of the judgment In the Kaysville
Case, It relating to municlpal license, and the
essentinl facts differing materially from those
herein, I8 not opecessary for us to discusa or
decide. We are of the oplnlon that the tax
lo question herein 18 volld, and that the court
erred io restraining its collection. The judg-
ment must therefore be reversed, with costs of
this appeal, and the cause remanded, with di-
rections to the court below to set aside jis de-
cree, dissolve the restraining order, and eoter a
decree In favor of appellants, 1t 1s a0 ordered,

MINER and BASKIN, 17, concur because
of the provislons lo the constitutioa,

(Utah

(1% Urah, 435
WOOLLEY v, CITY OF GRANTSVILLE
CITY et al.
{Sopreme Court of Utah., May 2 1800)

TaxaTioN — EMiNEsT me — CONBTITUTIONLL
W,

Decided on authority of Kimbell v. Granta-
ville City, 57 Pne. 1, 18 Utah, —, to which
reference is hereby made.

(8xllabus by the Court.)

Appeal from district court, Tooele county;
A. N. Cherry, Judge.

Action by Samuel W. Woolley against the
city of Grantsville City, a muniecipal corpora-
tion, and 8. W. House, treasurer and col-
lector., Judgment for plalotiff. Defendants
appeal.  Heversed.

tawllng, Thurman, Hurd & Wedgwood, for
appellants.  J. A, Willlams, for respondent

BANRTCH, C. J. This sult was brought to
restrain the collection of a city tax levied up-
on the property of plaintiff for the year 1897
by the local authorities of Grantsvllle Clty.
The property in question conslsts of agrleul-
tural land and personal effects, and the plain-
ti alleges that, althongh It Is sitnate within
the corpornte limits of the eity, it 18 not with-
in the range of municipal benefits, and there-
fore 18 not subject to taxatlon for munieipal
purposes. At the trial, the court, among oth-
er things, found that the property 18 within
the corparate limits of the city, but that the
rial estate, consisting of agricultural land, ia
beyond the rapge of lmprovements, and ia
not within the range of municipal benefits,
atd therefore held It not to be subject to tax-
atlon for munleipal purposes. The essential
facta In this case are nlmost Identical with
those In the case of Kimball v. Graotsville
City, 18 Utah, —, 67 "ac, 1, declded at the
present term of this court. and the material
questions presented on this appeal are pre-
cisely the same as those presented thereln,
We therefore refer to our oplolon In that
case for a discuszslon of all the questions In-
volved In thjs, and, upon the authority of that
case, this one must be reverszed, with rosts,
and the cause remanded, with directions to
the court below to set asfde the decree hore-
In, diszalve the restrainiog order, and enter a
decree In favor of the appellants. It Is a0 or-
dered,

MINER and BASKIN, JJ. concur,
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